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This is a comparison of some of the new Part B regulations for the Individuals with Disabilities Education Improvement Act of 2004 (IDEA 2004) with similar provisions from the prior regulations.  It focuses on sections of particular interest to persons concerned with the education of deaf and hard of hearing children age 3-21.  It is not a list of all changes to the regulations.

Where indicated, “Analysis of Comments and Changes” (“Analysis”) refers to analysis by the U.S. Department of Education of recommendations for changes to the regulations made by members of the public, along with the reasons why those recommendations were accepted or rejected.  Such analysis helps clarify the Department’s position.

The statute, regulations, Analysis, and related materials can be obtained from http://www.ed.gov/policy/speced/guid/idea/idea2004.html.
§300.5  Assistive technology device.

Exclusion.  As with IDEA 2004, the regulations exclude a medical device that is surgically implanted, or the replacement of such device.  In the Analysis, the Department states that exclusion includes both the implanted component of the device, as well as its external components.  More about this at §300.34 and §300.113.

§300.10  Core academic subjects.

NCLB definition.  The regulations repeat the definition from No Child Left Behind:  the term core academic subjects means English, reading or language arts, mathematics, science, foreign languages, civics and government, economics, arts, history, and geography.

§300.18  Highly qualified special education teachers. 

The regulations repeat the definitions from IDEA and add several new provisions.  

Alternative route to special education certification.  The regulations describe required components for an alternative route to special education certification.   

HOUSSE.  The regulations permit a separate High Objective Uniform State Standard of Evaluation (HOUSSE) for special education teachers, including a HOUSSE covering multiple subjects, provided that any adaptations of the State’s HOUSSE would not establish a lower standard for the content knowledge requirements for special education teachers and meet all the requirements for a HOUSSE for regular education teachers.  
Failure to be highly qualified.  A parent or student may not file a due process complaint on behalf of a student, or file a judicial action on behalf of a class of students for the failure of a particular SEA or LEA employee to be highly qualified.  However, a parent, organization, or individual may file a complaint about staff qualifications with the State Education Agency.  

Regular education who becomes a special education teacher.  A fully certified regular education teacher who subsequently becomes fully certified or licensed as a special education teacher is considered a new special education teacher when first hired as a special education teacher and must comply with the highly qualified provisions that apply to new special education teachers.  

Private school teachers not covered.  The highly qualified teacher requirements do not apply to teachers hired by private elementary schools and secondary schools. 
Early childhood and preschool programs.  The Analysis clarified that if a State includes the early childhood or preschool programs as part of its elementary school and secondary school system, then the highly qualified special education teacher requirements apply to the teachers in those programs. 

Specialized schools.  The Department reiterated that IDEA 2004 requires teachers in specialized schools to comply with the highly qualified provisions: 

The highly qualified special education teacher requirements apply to all public school special education teachers.  There are no separate or special provisions for special education teachers who teach in specialized schools, for teachers of children who are blind and visually impaired, or for teachers of children with other low incidence disabilities and we do not believe there should be because these children should receive the same high quality instruction from teachers who meet the same high standards as all other teachers and who have the subject matter knowledge and teaching skills necessary to assist these children to achieve to high academic standards. 

Regular education teachers teaching special education students.  The Analysis reiterated that IDEA does not require general education teachers who teach children with disabilities to be certified in special education.

§300.25  Infant or toddler with a disability.

Remaining in Part C until kindergarten or elementary school.  In keeping with IDEA 2004, the regulations outline procedures for serving children who are in the Infant and Toddler Program (Part C) until kindergarten or elementary school.  IDEA 2004 allows States to offer to parents the option to stay in Part C past age three, and parents may accept or decline.

§300.34 Related services.  

Cochlear implant services.  The regulations clarify what is meant by the IDEA 2004 exclusion of a medical device that is surgically implanted, or the replacement of such device.  The regulations: 

· specifically exclude cochlear implants from the definition of related services; and

· exclude the optimization of that device’s functioning, such as mapping, maintenance of the device, or replacement of the device.
The regulations state that nothing in this section:

· limits the right of a child with a surgically implanted device such as a cochlear implant to receive related services that are determined by the IEP Team to be necessary for the child to receive a Free Appropriate Public Education.

· limits the responsibility of a public agency to appropriately monitor and maintain medical devices that are needed to maintain the health and safety of the child, including breathing, nutrition, or operation of other bodily functions, while the child is transported to and from school or is at school; or

· prevents the routine checking of an external component of a surgically-implanted device to make sure it is functioning properly, as required in §300.113(b) (Routine checking of hearing aids and external components of surgically implanted medical devices.)

The Department’s Analysis states: 

The term “mapping” refers to the optimization of a cochlear implant and is not included in the definition of related services.  Specifically, “mapping” and “optimization” refer to adjusting the electrical stimulation levels provided by the cochlear implant that is necessary for long-term post-surgical follow-up of a cochlear implant.  Although the cochlear implant must be properly mapped in order for the child to hear well in school, the mapping does not have to be done in school or during the school day in order for it to be effective.  The exclusion of mapping from the definition of related services reflects the language in Senate Report (S. Rpt.) No. 108-185, p. 8, which states that the Senate committee did not intend that mapping a cochlear implant, or even the costs associated with mapping, such as transportation costs and insurance co-payments, be the responsibility of a school district.  These services and costs are incidental to a particular course of treatment chosen by the child’s parents to maximize the child’s functioning, and are not necessary to ensure that the child is provided access to education, regardless of the child’s disability, including maintaining health and safety while in school . . .

. . . Optimization generally refers to the mapping necessary to make the cochlear implant work properly and involves adjusting the electrical stimulation levels provided by the cochlear implant.  The exclusion of mapping as a related service is not intended to deny a child with a disability assistive technology (e.g., FM system); proper classroom acoustical modifications; educational support services (e.g., educational interpreters); or routine checking to determine if the external component of a surgically implanted device is turned on and working.  Neither does the exclusion of mapping as a related service preclude a child with a cochlear implant from receiving the related services (e.g., speech and language services) that are necessary for the child to benefit from special education services. . .  . [A] child with a cochlear implant may still require related services, such as speech and language therapy, to process spoken language just as other children with hearing loss who use hearing aids may need those services and are entitled to them under the Act if they are required for the child to benefit from special education.  Each child’s IEP Team, which includes the child’s parent along with school officials, determines the related services, and the amount of services, that are required for the child to benefit from special education . . .
Interpreting services.  The regulations define interpreting services to include, when used with respect to children who are deaf or hard of hearing:  

· oral transliteration services, cued language transliteration services, sign language transliteration and interpreting services, and transcription services, such as communication access real-time translation (CART), C-Print, and TypeWell; and

· special interpreting services for children who are deaf-blind.

The Department rejected requests to set interpreting standards, stating that is a State responsibility.  The Department believes that States are appropriately given the flexibility to determine the qualifications and responsibilities of personnel, based on the needs of children with disabilities in the State.

The Department also stated that the definition of interpreting services is sufficiently broad to include American Sign Language and sign language systems.  The Department believes it is important to include sign language transliteration (e.g., translation systems such as Signed Exact English and Contact Signing), in addition to sign language interpretation of another language (e.g., American Sign Language) in this definition.

Because there are many types of interpreting services for children who are deaf-blind, in addition to tactile and close vision interpreting services, the Department used a general statement to include interpreting services for children who are deaf-blind, rather than listing all the different methods that might be used for children who are deaf-blind.

§300.35  Scientifically based research. 

NCLB definition.  The regulations refer to No Child Left Behind for this definition.

§300.37  Services plan.  

Content, development, and implementation.  IDEA 2004 says that children with disabilities who are placed in private schools by their parents - as opposed to children who are place in private schools by school districts as a way of providing a Free Appropriate Public Education - are entitled to a services plan (not an Individualized Education Program).  The regulations describe the content, development, and implementation of these services plans for children who have been designated to receive equitable services.  (The procedure of determining how children become eligible for equitable services is outlined in §300.130 and subsequent sections.)

§300.42  Supplementary aids and services.  

Extracurricular and nonacademic settings.  The definition of supplementary aids and services (such as assistive listening systems and sign language interpreters) has been modified to include their use in extracurricular and nonacademic settings to enable children with disabilities to be educated with nondisabled children to the maximum extent appropriate.  (Also see §300.107.) 

§300.44  Universal design.  

Definition.  The regulations adopt the definition from the Assistive Technology Act:  a concept or philosophy for designing and delivering products and services that are usable by people with the widest possible range of functional capabilities, which include products and services that are directly accessible (without requiring assistive technologies) and products and services that are interoperable with assistive technologies.

The Department declined a request to change the definition of universal design to include the universal design of academic content standards, curricula, instructional materials, and assessments.

§300.101 Free appropriate public education (FAPE).
Failure or retention not necessary.  New language specifies that FAPE must be available to any child with a disability who needs special education and related services, even though the child has not failed or been retained in a course or grade.  The Department explained:

A public agency must provide a child with a disability special education and related services to enable him or her to progress in the general curriculum, thus making clear that a child is not ineligible to receive special education and related services just because the child is, with the support of those individually designed services, progressing in the general curriculum from grade-to-grade or failing a course or grade.  The group determining the eligibility of a child for special education and related services must make an individual determination as to whether, notwithstanding the child’s progress in a course or grade, he or she needs or continues to need special education and related services.      

§300.102  Limitation – exception to FAPE for certain ages.

Regular high school diploma.  For purposes of IDEA eligibility, the term regular high school diploma does not include an alternative degree that is not fully aligned with the State’s academic standards, such as a certificate or a general educational development credential (GED).  (Children who graduate from high school with a regular high school diploma are no longer eligible for IDEA services.)

Adequate yearly progress calculation.  The Department received a request for clarification as to how States should include children with disabilities who require special education services through age 21 in calculating, for adequate yearly progress (AYP) purposes, the percentage of children who graduate with a regular high school diploma in the standard number of years.  The concern expressed was that States, in order to comply with their high school graduation rate academic outcome requirements under No Child Left Behind, will change the grade status from 12th grade to 11th grade for those children with disabilities who will typically age out of the public education system under the Act.  There was further concern that this will affect the exception to FAPE provisions in for children with disabilities who require special education services through age 21.

The Department replied that the calculation of graduation rates under No Child Left Behind for AYP purposes does not alter the exception to FAPE provisions for children with disabilities who graduate from high school with a regular high school diploma, but not in the standard number of years.  The public agency must make FAPE available until age 21 or the age limit established by State law, even though the child would not be included as graduating for AYP purposes under NCLB.  The Department stated that there is no conflict between the Act and NCLB, as the Department interprets the NCLB regulations to permit States to propose a method for accurately accounting for students who legitimately take longer than the standard number of years to graduate.

§300.104  Residential placement. 

No cost to parents.  The requirement that parents cannot be held liable for any costs if their child with a disability is placed in a residential setting by a public agency in order to provide FAPE to the child is unchanged.  In its Analysis, the Department stated:

If a public agency determines in an individual situation that a child with a disability cannot receive FAPE from the programs that the public agency conducts and, therefore, placement in a public or private residential program is necessary to provide special education and related services to the child, the program, including non-medical care and room and board, must be at no cost to the parents of the child.  

§300.107  Nonacademic services.

Supplementary aids and services.  Language has been added to clarify that the steps taken by public agencies to provide access to nonacademic and extracurricular services and activities include the provision of supplementary aids and services determined appropriate and necessary by the child’s IEP Team.

§300.113  Routine checking of hearing aids and external components of surgically implanted medical devices.

Explanation of routine checking.  For many years the regulations have included a requirement that public agencies ensure that hearing aids worn in school by children with hearing impairments, including deafness, are functioning properly.  The new regulations expand this to include the external components of surgically implanted medical devices (cochlear implants).  The regulations clarify that public agencies are not responsible for the post-surgical maintenance, programming, or replacement of an implanted medical device (or of an external component of a surgically implanted medical device).  The Department stated: 

[P]ublic agencies have an obligation to change a battery or routinely check an external component of a surgically implanted medical device to make sure it is turned on and operating.  However, mapping a cochlear implant (or paying the costs associated with mapping) is not routine checking as described above and should not be the responsibility of a public agency.

§300.114  LRE requirements.

LRE.  No changes were made to this regulation.  In response to suggestions that this regulation be clarified to better serve deaf and hard of hearing students and others with low-incidence disabilities, the Department commented:  

The LRE requirements . . . express a strong preference, not a mandate, for educating children with disabilities in regular classes alongside their peers without disabilities . . . 

With respect to the recommendation that the placement for children who are deaf or hard of hearing be based on the child’s communication needs, [the IEP section] . . . clarifies that the IEP Team, in developing the IEP for a child who is deaf or hard of hearing, must consider the child’s language and communication needs, opportunities for direct communication with peers and professional personnel in the child’s language and communication mode, and the child’s academic level and full range of needs, including opportunities for direct instruction in the child’s language and communication mode.

With respect to strengthening the continuum of alternative placement requirements, nothing in the LRE requirements would prevent an IEP Team from making a determination that placement in the local school is not appropriate for a particular child.  [The continuum of alternative placements section] already requires each public agency to ensure that a continuum of alternative placements is available to meet the needs of children with disabilities for special education and related services . . . 

The process for determining the educational placement for children with low-incidence disabilities (including children who are deaf, hard of hearing, or deaf-blind) is the same process used for determining the educational placement for all children with disabilities.  That is, each child’s educational placement must be determined on an individual case-by-case basis depending on each child’s unique educational needs and circumstances, rather than by the child’s category of disability, and must be based on the child’s IEP.  We believe the LRE provisions are sufficient to ensure that public agencies provide low-incidence children with disabilities access to appropriate educational programming and services in the educational setting appropriate to meet the needs of the child in the LRE.  
§300.115  Continuum of alternative placements.
Continuum required.  This regulatory language is fundamentally unchanged.  In its Analysis the Department stated “This continuum of alternative placements is intended to ensure that a child with a disability is served in a setting where the child can be educated successfully in the LRE.”  The Department also stated:  “[P]lacement decisions must be based on the individual needs of each child with a disability.  Public agencies, therefore, must not make placement decisions based on a public agency’s needs or available resources, including budgetary considerations and the ability of the public agency to hire and recruit qualified staff.”  

§300.116  Placements.
Individualized basis.  This regulatory language is fundamentally unchanged.  The Department provided this guidance: 

The overriding rule in [the regulation regarding placement] is that placement decisions for all children with disabilities must be made on an individual basis and ensure that each child with a disability is educated in the school the child would attend if not disabled unless the child’s IEP requires some other arrangement.  However, [IDEA 2004] does not require that every child with a disability be placed in the regular classroom regardless of individual abilities and needs.  This recognition that regular class placement may not be appropriate for every child with a disability is reflected in the requirement that LEAs make available a range of placement options, known as a continuum of alternative placements, to meet the unique educational needs of children with disabilities.  This requirement for the continuum reinforces the importance of the individualized inquiry, not a “one size fits all” approach, in determining what placement is the LRE for each child with a disability.  The options on this continuum must include the alternative placements listed in the definition of special education . . . (instruction in regular classes, special classes, special schools, home instruction, and instruction in hospitals and institutions).  These options must be available to the extent necessary to implement the IEP of each child with a disability.  The group determining the placement must select the placement option on the continuum in which it determines that the child’s IEP can be implemented in the LRE.  Any alternative placement selected for the child outside of the regular educational environment must include appropriate opportunities for the child to interact with nondisabled peers, to the extent appropriate to the needs of the children . . .

[The Least Restrictive Environment provision] of [IDEA 2004] presumes that the first placement option considered for each child with a disability is the regular classroom in the school that the child would attend if not disabled, with appropriate supplementary aids and services to facilitate such placement.  Thus, before a child with a disability can be placed outside of the regular educational environment, the full range of supplementary aids and services that could be provided to facilitate the child’s placement in the regular classroom setting must be considered.  Following that consideration, if a determination is made that a particular child with a disability cannot be educated satisfactorily in the regular educational environment, even with the provision of appropriate supplementary aids and services, that child could be placed in a setting other than the regular classroom.  
§300.117  Nonacademic settings.

Supplementary aids and services.  A longstanding rule requires that public agencies ensure that children with disabilities participate with nondisabled children in nonacademic settings, to the maximum extent appropriate.  A new section requires public agencies to ensure that each child with a disability has the supplementary aids and services determined by the child’s IEP Team to be appropriate and necessary for the child to participate in nonacademic settings.  

§300.129  State responsibility regarding children in private schools.

Requirements.  The regulations reiterate the requirements in IDEA 2004 that LEAs must provide “equitable services” to parentally-placed private school children with disabilities.  (These are children whose parents prefer a private school for their child, not children whose school districts have placed them in a private school as a way of providing FAPE.)  Such service must be determined through “timely and meaningful consultation” with private schools officials and representatives of parents of parentally-placed private school children with disabilities.  Services are delivered on the basis of a “services plan.”  

§300.131  Child find for parentally-placed private school children.

Children from another State.  IDEA 2004 requires that the LEA where private elementary schools and secondary schools are located, in consultation with private school officials and representatives of parents of parentally-placed private school children with disabilities, is responsible for determining and paying for the services to be provided to parentally-placed private school children with disabilities.  The Department has added a new paragraph to the regulations clarifying that each LEA where private schools are located must, in carrying out the child find requirements in this section, include parentally-placed private school children who reside in a State other than where the private schools they attend are located. 

§300.133  [Parentally-placed private school children] Expenditures.

Children age three to five.  Clarifies that the obligation of LEAs to provide for parentally-placed private school children with disabilities extends to children age three to five if the school in which they are enrolled meets the regulatory definition of elementary school.

§300.138  Equitable services provided.

Highly qualified.  Highly qualified special education teacher requirements do not apply to private school teachers who provide equitable services to parentally-placed private school children with disabilities.   

§300.152  Minimum State complaint procedures.

LEA response, time limit.  The Department made changes to the regulations in several areas regarding State complaints, such as ensuring that the LEA has the opportunity to respond to the complaint and extending the time limit of the SEA to resolve the complaint if the parent and the LEA agree because they are involved in mediation. 

§300.153  Filing a complaint.

One year limit.  The complaint must allege a violation that occurred not more than one year prior to the filing of the complaint.  The prior regulations allowed a time frame of more than a year in certain situations. 

Proposed §300.160 Participation in assessments. 

Modified achievement standards.  Participation in assessments is the subject of a notice of proposed rulemaking published in the Federal Register on December 15, 2005.  The proposed rules would amend the regulations governing programs under title I of No Child Left Behind and Part B of IDEA regarding the ability of States to measure the achievement of children with disabilities based on modified achievement standards.  The regulations have not been issued yet.
§300.300  Parental consent. 

Notice of proposed rulemaking.  The Department is considering the question of whether parents who previously consented to the initiation of special education services should have the right to subsequently remove their child from special education services.  The Department anticipates publishing a notice of proposed rulemaking seeking public comment on this issue.

§300.303  Reevaluations.

Not more than once a year unless parent and agency agree.  Reevaluations, which are conducted to determine IDEA eligibility and the educational needs of the child, may occur not more than once a year, unless the parent and the public agency agree otherwise.  Reevaluations must occur at least once every 3 years, unless the parent and the public agency agree that a reevaluation is unnecessary.

§300.320  Definition of individualized education program (IEP).
Peer-reviewed research.  As does the statute, the regulations require special education and related services and supplementary aids and services to be based on peer-reviewed research to the extent practicable.  The Department stated:
States, school districts, and school personnel must, therefore, select and use methods that research has shown to be effective, to the extent that methods based on peer-reviewed research are available.  This does not mean that the service with the greatest body of research is the service necessarily required for a child to receive FAPE.  Likewise, there is nothing in the Act to suggest that the failure of a public agency to provide services based on peer-reviewed research would automatically result in a denial of FAPE.  The final decision about the special education and related services, and supplementary aids and services that are to be provided to a child must be made by the child’s IEP Team based on the child’s individual needs.

Further, the Department stated:  

There is nothing in the Act that requires an IEP to include specific instructional methodologies.  Therefore, . . . we cannot . . . require that all elements of a program provided to a child be included in an IEP.  The Department’s longstanding position on including instructional methodologies in a child’s IEP is that it is an IEP Team’s decision.  Therefore, if an IEP Team determines that specific instructional methods are necessary for the child to receive FAPE, the instructional methods may be addressed in the IEP. 

§300.321 IEP Team.

Excusal.  IDEA 2004 allows certain members of the IEP Team to be excused from an IEP meeting under certain conditions.  The regulations define which members of the Team are subject to excusal.
§300.324  Development, revision, and review of IEP.

Review of special factors.  A new regulation requires that, in conducting a review of the child’s IEP, the IEP Team must consider the special factors provisions, such as the language and communication needs of deaf and hard of hearing children.

Model IEP form.  The Department has published a model IEP form at http://www.ed.gov/policy/speced/guid/idea/idea2004.html.
§300.502  Independent educational evaluation.

Limit on number.  It has been a long-standing rule that parents are entitled to have an independent evaluation (IEE) at public expense for their child under certain circumstances.  A new regulation limits this right to only one independent educational evaluation at public expense each time the public agency conducts an evaluation with which the parent disagrees.
Publicly-funded IEE.  New language says that either the school or the parent is permitted to present the results of a publicly-funded independent educational evaluation at a due process hearing.  

Privately-funded IEE.  If a parent shares a privately-funded IEE with the public agency, the privately-funded IEE may be used as evidence in a due process hearing. 

§300.503  Prior notice by the public agency; content of notice.

Model prior written notice form. It has been a longstanding requirement that public agencies give written notice to parents whenever the agency proposes or refuses to initiate or change the identification, evaluation, or educational placement of the child or the provision of FAPE to the child.  The Department has published a model prior written notice form at http://www.ed.gov/policy/speced/guid/idea/idea2004.html.
§300.504  Procedural safeguards notice.

How often given to parents.  The new regulations change the times procedural safeguards must be given to parents to one time a school year and: 

· upon initial referral or parent request for evaluation;

· upon receipt of the first State complaint and due process complaint under in a school year; 

· in accordance with the law’s discipline procedures; and

· upon parent request.
The Department has published a model procedural safeguards notice at http://www.ed.gov/policy/speced/guid/idea/idea2004.html.

§300.508  Due process complaint.

Notice of proposed rulemaking.  In light of State rules concerning the unauthorized practice of law, the Department is considering the issue of non-attorney representation of parties in a due process hearing. The Department anticipates publishing a notice of proposed rulemaking seeking public comment on this issue.

§300.509  Model forms.

States to develop for due process complaints.  Consistent with IDEA 2004, States are required to develop a model due process complaint form.  The Department encourages States, to the extent possible, to assist a parent in completing the due process complaint so that it meets the standards for sufficiency.  

§300.510  Resolution process.

Requirements.  The regulations include requirements for the resolution session, which is a new procedural safeguards process in IDEA 2004.   The resolution session is a meeting with parents and other relevant members of the IEP Team to try to resolve differences after a parent has filed a due process complaint. 

§300.704  State-level activities.

“High need” children.  IDEA 2004 and the regulations include requirements for a local educational agency fund to pay costs associated with educating a “high need” child.  The regulations clarify that these costs are only those costs associated with providing direct special education and related services to the child that are identified in that child’s IEP, including the cost of room and board for a residential placement determined necessary to implement a child’s IEP.
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