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The above organizations hereby submit comments to the Congressional Conference Committee on the Reauthorization of the Individuals with Disabilities Education Act (IDEA).  We represent parents, educators, deaf and hard of hearing adults, and others knowledgeable about the educational needs of deaf and hard of hearing students.  Access to language and communication must be at the heart of all educational programming for deaf and hard of hearing students, and our comments reflect that priority.  We believe IDEA will better serve deaf and hard of hearing children if the following suggestions are included in the conferenced bill.  While we believe all of these provisions are important, we have highlighted our priority areas:  Part B Other State Level Activities and Special Factors for Deaf and Hard of Hearing Children, and Part C Sign Language and Cued Language Services, Teachers of the Deaf, and Natural Environment provisions.   

Current Sec. 602 (22) Related Services [no interpreting services]
Senate Sec. 602 (25) Related Services [includes] . . . interpreting services . . .

House Sec. 602 (23) Related Services [no interpreting services]

Adopt:  Senate language on interpreting services.  This codifies existing educational practice.

__________

Current Sec. 611 (f)(3) Other State Level Activities 

(A) [States shall provide] Support and direct services . . . 

Senate Sec. 611 (e)(2) Other State Level Activities

(C) Authorized Activities

(i) [States may provide] Support and direct services . . .

. . . [and]

(ix) Alternative programming . . . for. . . . children enrolled in State-operated or State-supported schools . . .

House Sec. 611 (e)(4) Other State Level Activities

(A) [States shall provide] Support and direct services . . .

Adopt:  Combination of House and Senate language.  Maintain requirement (“shall”) for States to provide support and direct services, include Senate language specifying alternative programming for children enrolled in State-operated or State-supported schools. 

Rationale:  Requires states to provide direct services.  This is necessary to support specialized schools, such as schools for the deaf and for the blind, for children with sensory disabilities who cannot be served appropriately in neighborhood schools.  The Senate alternative programming language makes support for this important option clear.

__________

Current 612 (a)(5) Least Restrictive Environment 

(B) Additional Requirement

In general. – If the State uses a funding mechanism by which the State distributes State funds on the basis of the type of setting in which a child is served, the funding mechanism does not result in placements that violate the requirements of [the Least Restrictive Environment clause].

Senate 612 (a)(5) Least Restrictive Environment

(B) Additional Requirement

In general. – A State funding mechanism shall not result in placements that violate the requirements of [the Least Restrictive Environment clause], and a State shall not use a funding mechanism by which the State distributes funds on the basis of the type of setting in which a child is served that will result in the failure to provide a child with a disability a free appropriate public education according to the unique needs of the child as described in the child’s IEP.

House 612 (a)(5) Least Restrictive Environment 

(C) Additional Requirement               

Same as current law.

Adopt:  Senate language.

Rationale:  This language is meant to ensure that the appropriate setting for the child, whether a specialized setting or a local neighborhood classroom with supports and services, is funded.  Placing the child in the appropriate setting is one of the hallmarks of IDEA.  The appropriate setting can be made available only if funding formulas support it.  

Report language:  Maintain current report language:

“The Committee supports the longstanding policy of a continuum of alternative placements designed to meet the unique needs of each child with a disability. Placement options available include instruction in regular classes, special classes, special schools, home instruction, and instruction in hospitals and institutions. For disabled children placed in regular classes, supplementary aids and services and resource room services or itinerant instruction must also be offered as needed.” (S. Rept. 105-17, May 9, 1997, H .Rept. 105-95, May 13, 1997)
__________

Senate 612 (a)(16)(E) Universal Design (of Assessments)

No similar provision in current law or House bill.

Adopt:  Senate language.  

Rationale:  Assessments must be universally designed in order to give an accurate picture of students’ performance.  For example, questions about sound based information put deaf and hard of hearing children at a disadvantage and are inappropriate for state and local assessments.  Universally designed instruments give each student an equal chance.

__________

Senate 613 (j) State Agency Flexibility [e.g., 8 percent and 40 percent rule]

No similar provision in current law or House bill.

Adopt:  Current law and House language, i.e., no change.

Rationale:  The “supplement, not supplant” provisions are well-established.  We do not believe there is good reason to weaken them through this provision. 

__________

Current Sec. 614 (b)(3)(A)(ii) Tests and evaluation materials . . . are provided and administered in the child’s native language or other mode of communication, unless it is clearly not feasible to do so . . .

Senate Sec. 614 (b)((3)(A)(ii) are provided and administered, to the extent practicable, in the language and form most likely to yield accurate information on what the child knows and can do academically, developmentally, and functionally

House Sec. 614 (b)(3)(A)(ii) are provided and administered in the language and form most likely to yield accurate academic and developmental data, unless it is clearly not feasible to do so

Adopt:  Current law.  

Rationale:  The child’s native language or mode of communication is most likely established and known to school personnel.  Under the House and Senate provisions, it is not clear how the “form most likely to yield accurate information . . .” will be determined.  

__________

Current 614 (d)(3)(B)(iv) Special Factors for Deaf and Hard of Hearing Children

Senate Sec. 614 (d)(3)(B)(iv) Special Factors for Deaf and Hard of Hearing Children
House Sec. 614 (d)(3)(B)(iv) Special Factors for Deaf and Hard of Hearing Children
Adopt new language:  “In the case of a child who is deaf or hard of hearing, provide for the child's language and communication needs, opportunities for direct communications with peers and professional personnel in the child's language and communication mode, academic level, and full range of needs, including opportunities for direct instruction in the child's language and communication mode;"

Rationale:  Language and communication are the areas impacted by hearing loss.  Unless schools help deaf and hard of hearing children acquire age appropriate language, these children will remain behind their hearing peers.

Report language:  If current language is maintained, maintain current report language, particularly the last sentence:

“The [IEP] Team also is to consider the communication needs of the child in order to ensure that local educational agencies better understand the unique needs of children who are deaf or hard of hearing; section 614(d)(3)(B)(iv) includes special factors that must be considered in developing IEPs for these children. The policy included in the bill provides that, in the case of the child who is deaf or hard of hearing, the IEP Team must consider the language and communication needs of the child; opportunities for direct communication with peers and professional personnel in the child's language and communication mode; the child's academic level; and the child's full range of needs, including the child's social, emotional, and cultural needs and opportunities for direct instruction in the child's language and communication mode. The Committee also intends that this provision will be implemented in a manner consistent with the policy guidance entitled `Deaf Students Education Services,' published in the Federal Register (57 Fed. Reg. 49274, October 30, 1992) by the U.S. Department of Education.” (S. Rept. 105-17, May 9, 1997, H .Rept. 105-95, May 13, 1997)
__________

Current law Sec. 632 (4)(E)(iii) Speech language pathology and audiology services;

Senate bill Sec. 632 (4)(E)(iii) Speech language pathology and audiology services, and sign language services and cued language services;

House bill Sec. 632 (4)(E)(iii) Speech language pathology and audiology services;

Adopt:  Senate “sign language services and cued language services” language as Sec. 632 (4)(E)(iv), with current (iv) and subsequent sections re-numbered.

Rationale:  As more children with hearing loss are identified as a result of newly-implemented newborn hearing screening systems, the need for sign language services will increase.  Therefore, this service should be acknowledged in law.

__________

Current law Sec. 632 (4)(F) Qualified personnel 

Senate bill Sec. 632 (4)(F)(iii) Teachers of the deaf

House bill Sec. 632 (4)(F) No similar provision

Adopt:  Senate language.

Rationale:  Teachers of the deaf are critical in early intervention to help deaf and hard of hearing children avoid language delays and to provide training and information to their parents, most of whom are hearing and unprepared to face the challenges of communicating with their child.  

__________

Current law Sec. 635 (a)(16) Policies and procedures to ensure that. . .

(A) to the maximum extent appropriate, early intervention services are provided in natural environments; and

(B) the provision of early intervention services for any infant or toddler occurs in a setting other than a natural environment only when early intervention cannot be achieved satisfactorily for the infant or toddler in a natural environment.

Senate bill Sec. 635 (a)(16) Policies and procedures to ensure that . . . to the maximum extent appropriate, early intervention services are provide in natural environments unless a specific outcome cannot be met satisfactorily for the infant or toddler in a natural environment.

House bill Sec. 635 (a)(16) Policies and procedures to ensure that. . .

(A) to the maximum extent appropriate, early intervention services are provided in natural environments; and

(B) the provision of early intervention services for any infant or toddler occurs in a setting other than a natural environment only when early intervention cannot be achieved satisfactorily for the infant or toddler in a natural environment or in a setting that is most appropriate, as determined by the parent and the individualized family service plan team.

Adopt:  A modified version of the House language: 

(A) to the maximum extent appropriate, early intervention services are provided in natural environments; and

(B) the provision of early intervention services for any infant or toddler occurs in a setting other than a natural environment when the individualized family services plan team, including the parent, agrees that another setting is most appropriate.

Rationale:  We believe this clarifies the intent of the House and the Senate language.  As the sponsor of the House language, Mr. Nethercutt stated:

 The reason for this amendment is for the following purposes: In my district of Spokane, Washington, eastern Washington, the City of Spokane, we have a great facility called the Spokane Guild School. They have a dedicated board of trustees and dedicated volunteers and operational people from Dick Boyser to Rick Melanson and to Jim O'Connell to many, many others who have looked at the services that are provided by the Spokane Guild School and found them to be so superior to other environments that may be available to young children who are experiencing muscular conditions or neuromuscular conditions that need attention at an early intervention age. 

   So what they have done over the years is determine that perhaps existing law would exclude them from providing services for these precious children because it is not necessarily in a natural environment. But my amendment intends to make sure that the definition of natural environment includes the kind of facilities like this, the Spokane Guild School and many others in our State of Washington, and perhaps around the country, so that the children are benefitted in conjunction with the requests and expectations of parents and the IFSP team. So this is not a threatening amendment. To the disability community it is an enhancement. 

   About a year or so ago about the request or suggestion of Mr. Melanson and others, we put $500,000 in to make sure that the government of the United States understands the value of this kind of environment for children suffering these kinds of conditions that need desperate help at an early age. We were able to get that money in to do some studies, to make sure that the model that exists in the State of Washington through the Spokane Guild School may be replicated around the rest of the country because it is enhancing for students and little children, not diminishing. 

. . .  

   So we have a lot to offer in this environment. We have a State legislature in my State, the Senate passed legislation that said, Congress, please allow this expansion or interpretation of IDEA to cover a place like the Spokane Guild School. It passed the House by 96 to nothing. It passed the Senate in our State 49 to nothing. So it is a bipartisan, comprehensive, high-expectation measure that helps children.   

Rep. George R. Nethercutt, Congressional Record H 3527, April 30, 2003.  [Emphasis added.]

__________

Current 661 (i)(1)(B) $4,000,000 to address the postsecondary . . . needs of individuals with deafness.
Senate 661 (h)(1)(B) $4,000,000 to address the postsecondary . . . needs of individuals with deafness.

House 662 (h)(1)(B) $4,000,000 to address the postsecondary . . . needs of individuals with deafness.

Adopt:  All three provisions are identical and should be retained.

Rationale:  These funds are critical to support access to postsecondary education for deaf and hard of hearing students.  

__________

Section 663  Technical Assistance . . .

Senate (b)(4)(B)  “support effective inclusion of students with disabilities in general education settings, especially students with low-incidence disabilities;”

No similar provision in current law or House bill.

Recommendation:  Change to:  “support effective education of students with low-incidence disabilities in the continuum of alternative placements.”

Rationale:  Children in all settings have the right to support.  Inclusion in the local neighborhood school is not necessarily better than placement in a specialized setting.  The key is the effectiveness of the education.  We object to the idea that inclusion in the neighborhood school is an end in and of itself.  For many deaf and hard of hearing children, the Least Restrictive Environment is the one that is the “Language Rich Environment.”  That may be a specialized school or program.

__________

House 665 (c)(2)(E )  Preparing personnel who provide services to deaf and hard of hearing children by providing direct language and communication access to the general education curriculum through spoken or signed languages, or other modes of communication.

No similar provision in current law or Senate bill.

Adopt:  House version.

Rationale:  In order for deaf and hard of hearing children to participate in the general curriculum, specially trained teachers must be available.  The Senate bill provides for interpreters for deaf and hard of hearing children, but not teachers.  Deaf and hard of hearing children deserve teachers who have been especially trained to meet their needs.

__________

Current law Sec. 687 (c) [Secretary shall provide] Educational Media Services; Authorized Activities

Senate Sec. 674 (c) [Secretary shall provide] Educational Media Services; Optional Activities

House Sec. 674 (c) [Secretary may provide] Educational Media Services; Optional Activities

Adopt:  Senate version, substituting “Authorized” for “Optional.”

Rationale:  There are many educational items that are not captioned currently, so Department support is needed.  The Senate version includes news until 2006.  This is important because FCC regulations do not require all news to be captioned by the news provider until that time.  

__________

Respectfully submitted,

American Society for Deaf Children (ASDC) - ASDC is a national organization of families and professionals committed to educating, empowering and supporting parents and families to create opportunities for their children who are deaf and hard of hearing in gaining meaningful and full communication access, particularly through the competent use of Sign Language, in their home, school, and community.

Conference of Educational Administrators of Schools and Programs for the Deaf (CEASD) - Founded in 1868, CEASD is committed to the promotion of excellence within a continuum of equitable educational opportunities for all children and adults who are deaf or hard of hearing.  CEASD's membership consists of over 100 member schools and programs serving over 12,000 deaf and hard of hearing children and their families.

Deaf and Hard of Hearing Consumer Advocacy Network (DHHCAN) – DHHCAN is a coalition of, by, and for deaf and hard of hearing Americans working to improve access and opportunities for our nation’s 28 million citizens with hearing loss.  CAN members include ADARA (formerly American Deafness and Rehabilitation Association); American Association of the Deaf-Blind; American Society for Deaf Children; Association of Late-Deafened Adults; Conference of Educational Administrators of Schools and Programs for the Deaf; Deaf Seniors of America; Gallaudet University; Gallaudet University Alumni Association; Jewish Deaf Congress; National Association of the Deaf; National Black Deaf Advocates; National Catholic Office of the Deaf; Registry of Interpreters for the Deaf; TDI, Inc. (formerly Telecommunications for the Deaf, Inc.); USA Deaf Sports Federation.

National Deaf Education Project (NDEP) – NDEP was established in 1998 to reform the current educational delivery system for deaf and hard of hearing children and has focused on two basic goals:  creating an educational paradigm that is fundamentally communication-driven and assisting professional, consumer, and parent organizations to address local, regional, and state issues affecting deaf and hard of hearing children.
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