Comments of the

Conference of Educational Administrators

of Schools and Programs for the Deaf

Submitted to the

U.S. Department of Education

September 6, 2005

The Conference of Educational Administrators of Schools and Programs for the Deaf (CEASD) submits these comments in response to the Notice of Proposed Rulemaking for the Individuals with Disabilities Education Act (IDEA), as amended by the Individuals with Disabilities Education Improvement Act of 2004 (IDEIA) (70 Fed. Reg. 35781-35892 (June 21, 2005)).

CEASD also has participated in the development of comments from two other coalitions:  the Deaf and Hard of Hearing Alliance and the Consortium for Citizens with Disabilities. CEASD thanks the Department for the opportunity to comment and for its efforts on behalf of deaf and hard of hearing children and their families.  Questions about these comments may be directed to Barbara Raimondo, Government Relations Liaison, baraimondo@earthlink.net, 301/990-2847, or Claire Bugen, President, claire.bugen@tsd.state.tx.us, 512/462-5353.
Founded in 1868, CEASD is committed to the promotion of excellence within a continuum of equitable educational opportunities for all children and adults who are deaf or hard of hearing.  CEASD advocates on behalf of individuals who are deaf or hard of hearing and supports the efficient and effective management of schools, programs, program service centers, and governmental units offering educational and related programs and services.  CEASD's membership consists of over 100 member schools and programs serving over 12,000 deaf and hard of hearing children and their families.

CEASD has high expectations for deaf students and knows that high standards can be met if deaf children are identified early, receive appropriate early intervention by qualified providers, are provided with full language and communication access in their home and school setting, and have access to the general curriculum in school.  Deaf school administrators have observed that generally early enrollment (versus late enrollment) in a deaf school is a predictor of better outcomes on State and district-wide assessments.  The IDEA regulations should help ensure that children for whom a deaf school placement is appropriate should have access to that setting as soon as possible.

CEASD agrees with Congress on the need to maintain the continuum of alternative placements.  As stated in the IDEIA conference report:

The law requires that each public agency shall ensure that a continuum of alternative placements (instruction in regular classes, special classes, special schools, home instruction, and instruction in hospitals and institutions) is available to meet the needs of children with disabilities for special education and related services. State funding mechanisms are in place to ensure funding is available to support the requirements of this provision, not to provide an incentive or disincentive for placement. Part B's LRE principle is intended to ensure that a child with a disability is served in a setting where the child can be educated successfully in the least restrictive environment. Through the Individual Education Plan (IEP) process the Team shall make placement decisions that are individually determined on the basis of each child's abilities and needs . . .

(Individuals with Disabilities Education Improvement Act of 2004 Conference Report, H. Rpt. 108-779, p. 185)
“One size does not fit all,” and CEASD respectfully requests that the Department, through the regulatory process, monitoring activities, and other actions, vigorously enforce provisions of the statute and regulations pertaining to the continuum and appropriate settings.

Recommendations

§300.18 Highly qualified special education teacher.

(b)(2)(i)(B) Defines requirements for teachers participating in an alternative route to certification program.

Recommendation:  Add:  “Supervision, guidance, and support must be performed by a professional with expertise in the area in which the teacher participating in the alternative route to certification program desires to become certified, such as special education, deaf education, education of the blind and visually impaired, multiply disabled, etc.”

Rationale:  Teachers training in specialized fields need to learn from professionals with expertise in that specialty.  For example, a generic special education teacher would not be able to assist a potential teacher of the blind in how to teach Braille.

CEASD strongly supports allowing special education teachers to be considered highly qualified while they are participating in an alternative route to certification that meets the requirements of §300.18 (b)(2), with the suggested modification above.
  CEASD takes this position because there exists a severe shortage of deaf education teachers.  Most schools for the deaf, especially those in rural areas, report having a difficult time filling teaching positions.  Over the last decade, more than a 20 percent increase in the number of students who are deaf or hard of hearing was reported, but the number of new teachers certified to teach them did not increase.  (Harold Johnson, Workforce Watch Issue Brief PB-3, Center on Personnel Studies in Special Education, 2004)  These data were published prior to IDEA 2004.  With higher requirements for special education teachers, the shortage is likely to be exacerbated.  

§300.18 Highly qualified special education teacher.

Defines highly qualified special education teacher.

Recommendation:  Add:

“(e) Highly qualified special education teachers include those certified and licensed special education teachers who teach students with low incidence sensory disabilities whose specialized training enables them to communicate effectively with their students, implement effective learning strategies which promote full access to the general education curriculum and academic proficiency, and appropriately assess student progress for a wide range of students in a variety of settings.”

Rationale:  Teachers with special education licensure only typically do not have the skills needed to teach children with sensory disabilities.  For example, they are not fluent (or competent) in sign language, they do not know Braille, and they are not experienced with intervenors.  The Department recognizes that teachers of these children require special skills.  The Department authorizes activities to train personnel to work with children with low-incidence disabilities (IDEA §662 (c)), including those with a visual or hearing impairment, or simultaneous visual and hearing impairments (IDEA §662 (c)(3)(A)).  The regulations should reflect the Department’s recognition of the need for these special skills.

§300.29 Native language.

Retains current regulatory language.

Recommendation:  CEASD supports the Department’s proposal to retain this provision.

Rationale:  It is important to clarify that the language normally used by the child may be different than the language normally used by the parents and that sign language is the native language of many children who are deaf.

§300.104 Residential placement.

Requires necessary placement in a residential program to be at no cost to parents. 

Recommendation:  CEASD supports the Department’s proposal to retain this provision.

Rationale:  It is important to clarify that parents cannot be held liable for costs if their child is placed in a residential setting.

§300.115 Continuum of alternative placements. 

Requires continuum of alternative placements.

Recommendation:  CEASD supports the Department’s proposal to retain this provision.
Rationale: This is in accordance with the history and Congressional intent of IDEA. 
§300.116 Placements.

Adds language, “unless the parent agrees otherwise,” to two provisions.

Recommendation:  CEASD supports the new “unless the parent agrees otherwise” language.

Rationale:  CEASD agrees with the Department’s clarification that parents can send their child to a charter school, magnet school, or other specialized school without causing a violation of the LRE mandate.

§300.118 Children in public or private institutions.

Requires  SEAs to comply with LRE requirements, including, if necessary, making arrangements with public and private institutions. 

Recommendation: CEASD supports the Department’s proposal to retain this provision.  

Rationale:  The continuum of alternative placements has been a long-standing and essential feature of IDEA.

§300.322, Current §300.345 (e):  Use of interpreters or other action, as appropriate.  

Requires public agencies to provide interpreters for parents who are deaf or whose native language is other than English.  The Department proposes to eliminate this provision.

Recommendation:  CEASD objects to its proposed elimination and recommends it be retained as 300.322 (e), and current (e) and subsequent sections renumbered. 

Rationale:  As recognized by the Department (70 Fed. Reg. 35783) IDEA §607 (b) states: “The Secretary may not implement, or publish in final form, any regulation prescribed pursuant to this title that . . . procedurally or substantively lessens the protections provided to children with disabilities under this title, as embodied in regulations in effect on July 20, 1983 . . .  except  to the extent that such regulation reflects the clear and unequivocal intent of Congress in legislation.”  

The 1983 regulations include the interpreter provision.   IDEA 2004’s legislative history does not indicate that Congress had a “clear and unequivocal intent” to “lessen the protection[s]” provided under this title by eliminating the requirement for interpreters.  Although this clause refers to the protections provided to children, any diminution of parents’ rights is a diminution of children’s rights as well, since the parents’ ability to act on their child’s behalf is reduced.

§300.324 Development, review, and revision of IEP.

(a)(2)(iv) Requires consideration of special factors for children who are deaf or hard of hearing.

Recommendation: Add:

“(A) When considering the communication needs of a deaf or hard of hearing child the IEP Team shall ensure that:

“(I) the child’s language and communication skills are assessed;

“(II) the child receives educational programming and services designed to develop the child’s language (expressive and receptive) and other academic skills; 

“(III) the child receives language and communication access to educational information and interactions with peers and professional personnel, including direct communication; and 

“(IV) the child’s social, emotional, and cultural needs are addressed.

“(B) Consider the qualifications of the staff delivering the child’s educational program. At a minimum staff delivering the child’s educational program must have proficiency in, or be able to accommodate for, the child’s language and communication mode.”
Rationale:  For (A):  Language assessment, development, and access are among the most important components of an educational program for a deaf or hard of hearing child.  (National Deaf Education Project, The Educational & Communication Needs of Deaf and Hard of Hearing Children:  A Statement of Principle Regarding Fundamental Systemic Educational Changes, Gallaudet University, 2000.)  Case law requires LEAs to provide communication in the child’s communication mode.  This regulation will help guide IEP Teams as to how best meet the educational needs of deaf and hard of hearing children.

For (B):  Staff must be able to communicate with the child.

§300.324 Development, review, and revision of IEP.

(a)(2)(iv) Requires consideration of special factors for children who are deaf or hard of hearing.

Recommendation:   CEASD requests that the Department provide guidance on the implementation of this section by stating “This section is to be implemented in a manner consistent with the policy guidance “Deaf Students Education Services” (57 Red. Reg. 49274-49276, October 30, 1992).

Rationale:  This policy guidance spells out specific needs of deaf students and how public agencies may be able to meet them.   
§300.324, Current §300.346 Development, review, and revision of IEP.

Current §300.346 (b) In conducting a meeting to review, and, if appropriate, revise a child's IEP, this provision requires the IEP team to consider the special factors.  Department proposes to eliminate this requirement.

Recommendation:  CEASD objects to its elimination and recommends it be retained.

Rationale:  The Department asserts that IDEA 2004 does not retain the requirement for consideration of special factors in IEP review and revision.  However, IDEA ’97  §614(d)(4) Review and revision of IEP and IDEA 2004 §614(d)(4) Review and revision of IEP are virtually identical, and there is no evidence that Congress intended for the reauthorized statute to be interpreted differently.  It is not plausible that consideration of special factors would be necessary in the development of the IEP but no longer relevant in IEP review and revision.  

§300.324, Current §300.346 Development, review, and revision of IEP.

Current §300.346 (c) If, in considering the special factors, the IEP team determines that a child needs a particular device or service, requires the IEP team to include a statement to that effect in the child's IEP.

Recommendation:  DHHA objects to the proposed elimination of this section and recommends that it be retained.

Rationale:  The Department has not included this clause in the proposed regulations, asserting that this requirement is covered in proposed §300.320 (a)(4).  However, proposed §300.320 (a)(4) is virtually identical to current §300.347 (a)(3), and current §300.347 (a)(3) is read with its complement, current 300.346 (c).  Without any reason given, the Department eliminates what should be the complement to 300.320(a)(4).  To illustrate:

Current

A.  Current §300.347 (a)(3) A statement of the special education and related services and supplementary aids and services . . .    

B.  Current §300.346 (c) Statement in IEP.  If, in considering the special factors described . . .

Proposed

A.  Proposed 300.320 (a)(4) A statement of the special education and related services and supplementary aids and services . . .

A.  The Department says current 300.346 (c) is covered in proposed §300.320 (a)(4) A statement of the special education and related services and supplementary aids and services  . . .

Current A goes with proposed A, and current B goes with . . . proposed A.  The two sets of clauses are not parallel.  The Department does not explain what is different about IDEA 2004 that would require eliminating §300.346 (c).  This provision should be retained.

###
� Although CEASD signed on in support of the comments submitted by the Consortium for Citizens with Disabilities, we depart from them on this topic.
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